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A. Executive Summary

1 The following study provides for a comprehensive analysis on the
application of the Regulation (EC) No. 44/01 (in the following: Judg-
ment Regulation) in 24 Member States. It is based on interviews, sta-
tistics and practical research in the files of national courts. As an em-
pirical study, it addresses the practical application of the Community
instrument in the Member States and elaborates proposals for its im-
provement. In the course of the research, the reporters got a clear
answer from an overwhelming majority of persons interviewed on the
Judgment Regulation?: They clearly expressed the opinion that this
Community instrument is performing well; it was even lauded as a
masterpiece of Community legislation.® Although, some provisions of
the Regulation and the case law of the European Court of Justice
have been criticised by the interviewed persons, the overwhelming
majority appreciated the current state of affairs as being satisfac-
tory. However, the satisfaction of stakeholders dealing with the
European instruments is in a certain contradiction to its practical ap-
plication as the percentage of cases where the Judgment Regulation
is applied is relatively low.®> However, the general impression that the
Judgment Regulation is one of the most successful pieces of legisla-
tion of the European Community has been confirmed during the con-
duct of this study.®

2 The main focus of this report is to provide a comprehensive survey

on the practical application of the Judgment Regulation in 24 Mem-

2The general and national reporters contacted more than 1.000 stakeholders involved in
the application of the Community instrument.

® A presiding judge at the Landgericht Traunstein interviewed by Prof. Dr. Schlosser, put
it as follows: “The Judgment Regulation is the best piece of legislation we’'ve ever got
from Brussels”.

* Nevertheless, the empirical and statistical data of this study demonstrate that the num-
ber of decisions circulating cross-border in the European Union is relatively small.

® See infra C. Statistical Data on the Application of the Judgment Regulation in the Mem-
ber States, p. 15.

® See for detailed information the answers given to the 3 questionnaire, question 2.1.1.1.

Hess
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ber States. The survey was prepared by means of three question-
naires.” These questionnaires were distributed among national re-
porters who conducted interviews and consulted electronic data-
bases in their respective States. In addition, the general reporters di-
rectly addressed stakeholders in other Member States in order to
gather as much information as possible.? In July 2006, a conference
took place in Heidelberg, where the national and general reporters
discussed the results of the empirical research and possible im-
provements of the Regulation.® By December 2006, the general re-
porters had received most of the national reports and started to

elaborate this general assessment.

The following report does not suggest any fundamental amendment
of the structure of the Judgment Regulation. However, the report
proposes several improvements, especially with regard to the gen-
eral function of the Judgment Regulation as the residual instrument
of European Procedural Law. These improvements concern Arti-
cles 1, 2, 5, 15, 22 (4), 23 and 31 JR and the proceedings for recog-
nition and enforcement of foreign judgments (Third Chapter JR) as
well as Article 49 JR. It is the general understanding of this report not
to advise specific amendments of the Judgment Regulation but
mainly to analyse practical problems and to indicate possible ways
forward for improvements. Accordingly, the proposals in this report
are worded in an open way leaving room for alternatives. In addition,
the report also stresses the “best practices” in the Member States re-
lated to the application of the Judgment Regulation. Member States
may consult this report for an improvement of their national legisla-

tion for the implementation of the Judgment Regulation. Equally, this

"The questionnaires were based on the tender of the EU-Commission. Tender
JLS/C4/2005/03 — Study to evaluate the practical application of the ,Brussels I” (Regula-
tion (EC) No 44/2001).

® The questionnaires were also distributed among the members of the European Judicial
Network.

® This conference was sponsored by the Thyssen Foundation, Germany.
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report is aimed at providing information for practitioners on how the

Judgment Regulation is applied in other Member States.
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B. Introduction

I. Methodology, Scope and Aim of the Study

4 The following study attempts to analyse comprehensively the appli-
cation of the Judgment Regulation in 24 EU-Member States (Austria,
Belgium, Cyprus, Czech Republic, Estonia, Finland, France, Ger-
many, Greece, Hungary, Ireland, ltaly, Latvia, Lithuania, Luxem-
bourg, Malta, the Netherlands, Poland, Portugal, Slovakia, Slovenia,
Spain, Sweden and the United Kingdom (England/Wales and Scot-
land).™ Its purpose is to demonstrate and to evaluate the practical
application of Regulation (EC) No. 44/01 in the EU-Member States.
The study is based on empirical research carried out on the basis of
three questionnaires addressing statistical, empirical and legal ques-

tions of the Judgment Regulation.”

It is aimed at preparing the
Commission’s report on the application of the Judgment Regulation
as provided by its Article 73. The empirical research is based on in-
terviews conducted with stakeholders engaged in European cross-
border litigation, especially lawyers, judges and businessmen as well

as organisations representing consumers.

5 The report is based on a comprehensive, empirical approach, focus-
sing on statistical data and experiences of stakeholders. According to
the tender of the EU-Commission, the reporters were asked to collect

statistical data. However, the collection of statistical material proved

' The new Member States Romania and Bulgaria were not included in the study, neither
was Denmark. However, in the meantime Denmark has ratified a parallel agreement with
the European Community extending the provisions of the Judgment Regulation to Den-
mark by its entry into force on 1% July 2007. The text of the agreement can be found here:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX

:52005PC0145(01):EN:NOT; http://eur-lex.europa.eu/LexUriServ/LexUri
Serv.do?uri=CELEX:52005PC0145(02):EN:NOT; the Council decision on the conclusion
of the agreements can be found here: http://eur-

lex.europa.eu/LexUriServ/site/en/oj/2006/l 120/l 12020060505en00220022.pdf. Cf. the
website of the European Judicial Network in civii and commercial matters
(http://ec.europa.eu/civiljustice/news/whatsnew en.htm).

" The questionnaires are available in English, French and German at: http://www.ipr.uni-
heidelberg.de/studie2/question.htm.
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difficult. There are only four Member States (Austria, Poland, Slove-
nia and the United Kingdom) where a comprehensive collection of
relevant data exists. However, even in these Member States there is
no specific database on the Judgment Regulation. Therefore, it
proved impossible to gather the whole set of data described in the
tender of the study.'? In many Member States, there is absolutely no
collection of any statistical data on the application of the Judgment

Regulation.™

6 The EU-Commission and the authors of the present report were well
aware of the difficulties related to the collection of statistical data. In
the course of the research, they adapted their methods to the practi-
cal situation in the Member States. Accordingly, this study is mainly
based on interviews conducted with stakeholders on the basis of the
questionnaires.™ In the course of the study, the general reporters re-
alised that empirical research and direct contact with practising law-
yers and judges were the most efficient way of obtaining reliable in-
formation. Accordingly, they directly contacted the courts and ac-
cessed their files. Therefore, this study does not provide for a com-
prehensive collection of the number of cases in the Member States.
However, it is possible to conclude some general implications from
the information obtained from typical focus point. In addition, the na-
tional reports are based on published decisions available in data-

bases. Finally, the legal literature has been included.

7 According to the tender, the scope of the study should encompass
the practice in the Member States in 2004/2005. However, this time
period revealed several disadvantages: On the one hand, the Judg-

ment Regulation only entered into force in the new Member States in

2 While it proved almost impossible to assess the number of cases where the Judgment
Regulation was applied in adjudication, it has been possible to get figures on the recogni-
tion of foreign judgments and other decisions.

' This is for instance the case in: Cyprus, Finland, Germany, Greece, Ireland, Luxem-
bourg, Poland (even there are official data on civil cases in general provided for by the
Ministry of Justice of the Republic of Poland); Portugal, Scotland.

' General and national reporters undertook written and personal interviews with hun-
dreds of persons. The choice of the stakeholders was the task of the national reporters.
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May 2004, accordingly, much practice could not be reported (transi-
torial situation). On the other hand, statistical data for 2005 were not
fully available in spring 2006, when the empirical research was car-
ried out. In addition: As the Judgment Regulation entered into force
in the old Member States on February 1%, 2002, much practice on
recognition and enforcement could not be ascertained for 2004 and
2005 (especially in relation to appeals and second appeals). Accord-
ingly, the reporters agreed to enlarge their empirical research to 2003
and even to 2006 in order to gather as much information on the prac-
tice in the Member States as possible. The study also encompasses
the practice in the Member States to the Judgment Convention, as
far as the provisions of the Convention correspond to those of the

Judgment Regulation.™

[I. Outline of the Study

1. The Different Parts

The study follows the structure of the tender (JLS C4/2005/03), which
was divided into three sections (statistical data, empirical data, legal
analysis). The final report is composed of two main parts: The first
part (C) assesses statistical and empirical data obtained from the
Member States, the second part contains a legal analysis and
evaluation of the Judgment Regulation (D). The third part summa-

rises the proposals of the study for possible improvements (E).

2. The Comparative Research

9

For a better understanding of the approach of the study, it seems
advisable to briefly describe its unfolding. From December 2005 to
February 2006 the general reporters elaborated three questionnaires

(on statistical data, on empirical data and for the preparation of the

1 Accordingly, the Portuguese report is based on more than 200 (mostly unpublished)
decisions on the Judgment Convention from 1992-2007.
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10

legal analysis) which were circulated among the national reporters.
Final versions were completed (following discussions with the EU-

Commission and amongst the national reporters) in March 2006.

In March 2006, the questionnaires were sent to the national reporters
who collaborated in this research as a network of correspondents. All
reporters are specialists of civil procedure in their respective national
laws as well as European Civil Procedure Law. The following con-
tributors remained in continuous, close contact with the study’s gen-
eral correspondents and prepared the national reports: Prof. Dr. Paul
Oberhammer and Dr. Tanja Domej (Austria); Prof. Dr. Patrick Wau-
telet (Belgium); Dr. Chrisoula Michailidou (Cyprus); Prof. Dr. Lubos
Tichy (Czech Republic); Liina Naaber and Liina Linsi (Estonia);
Gustaf Moéller and Dr. Helena Raulus (Finland); Dr. Laurence Sino-
poli, Philippe Guez, Marjolaine Roccati, Raoul Marcelo Sotomayor
(France); Prof. Dr. Burkhard Hess, Prof. Dr. Thomas Pfeiffer, Prof.
Dr. Peter Schlosser, Dr. Vollkommer, Dr. Matthias Weller (Germany);
Prof. Dr. Konstantinos Kerameus and Prof. Dr. Nikolaos Klamaris
(Greece) '°; Prof. Dr. Miklos Kengyel (Hungary); Sean Barton and Ni-
cola Heskin (Ireland); Prof. Dr. Elena Merlin in cooperation with Prof.
Dr. Claudio Consolo, Prof. Dr. Marco de Cristofaro and Prof. Dr.
Manlio Frigo (ltaly); Sanda Mitte (Latvia), Vigita Vebraite (Latvia);
Prof. Dr. Vytautas Nekrosius (Lithuania); Dr. Thierry Hoscheit and Dr.
Patrick Kinsch (Luxembourg); Dr. Louis Cassar Pullicino (Malta); Dr.
Mirjam Freudenthal (The Netherlands); Dr. Karol Weitz (Poland); Dr.
Alexander Rathenau (Portugal); Prof. Dr. Paul Beaumont and Dr. He-
lena Raulus (Scotland); Dr. Natalia Stefankova (Slovakia); Dr. Marco
Brus (Slovenia); Prof. Dr. Juan Pablo Correa Delcasso and Natalia
Font Gorgorio (Spain); Dr. Eva Storskrubb (Sweden); British Institute
of Comparative Law (Martin P. George, Dr. Robert Murphy, Andrew

Dickinson and Jacob van de Velden, England and Wales).

'® With the collaboration of: Dr. Dimitrios Tsikrikas, Dr. Nikolaos Katiforis, Dr. loannis
St. Delikostopoulos, Dr. Konstantinos A. Giannopoulos, Despina Sakka, Marilena Tsakiri,
Vassiliki Kapetanou, Georgia Bountouvi, Aggeliki Panou, Apostolos Koutsoulelos, Irini
Roussou, Kassiani Christodoulou.

Hess



8 Study JLS/C4/2005/03

11 From March to June 2006 the national reporters started the empirical
research. On the basis of the questionnaires, the national reporters
addressed stakeholders in their respective countries, conducted in-
terviews with professions involved in the application of the Judgment
Regulation, such as (associations of) judges, lawyers, notaries, bail-
iffs, and the relevant administrations of Member States, as well as in-
terested associations, economic operators and even individual citi-
zens, who had be identified as having faced difficulties in this field."
Every national reporter was requested to conduct at least 50 inter-

views.

12 According to the information obtained from the national reporters the

following institutions were contacted:

13 Austria: The national reporters contacted the Federal Ministry of Jus-
tice (which disposes of comprehensive statistical data); the Federal
Ministry of Justice published extracts of the questionnaires, which are
of a special interest for the judicial practice in the intranet of the Aus-
trian Justice. Furthermore, several judges of the Austrian Oberste
Gerichtshof were interviewed. Many courts from all instances answe-
red to the distributed questionnaires (Oberlandesgericht Wien, Ober-
landesgericht Innsbruck, Landesgericht Graz, Handelsgericht Wien,
Landesgericht Salzburg, Landesgericht St. Pélten, Landesgericht
Steyr, Bezirksgericht Feldkirch, Bezirksgericht Feldkirch, Bezirksge-
richt Firstenfeld, Bezirksgericht Liesing, Bezirksgericht Linz, Be-
zirksgericht Steyr, Bezirksgericht Wien-Donaustadt, Bezirksgericht
Wien-Fiinfhaus). In addition, the national reporter contacted lawyers

specialised in commercial litigation.

14 Cyprus: The national reporter addressed the most known law firms of
the country and they answered the questionnaires extensively. Fur-

ther, databases were searched.

v Any interested person was invited to answer to the questionnaires, which were avail-
able online (see supra: fn. 11).
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15

16

17

18

19

In the Czech Republic the national Reporter Prof. Dr. Tichy contacted
the Supreme Civil Court and practising lawyers. Further, he analysed
the available Czech judgments on the Judgment Regulation. Prof. Dr.
Hess met Dr. Trebaticky, judge at Prague Municipal Court at a con-
ference on European procedural law. Dr. Trebaticky answered the
questionnaires extensively and interviewed additional judges in Pra-
gue. Due to his experience as a judge at the Prague Municipal Court
— Commercial Division, he was able to provide us with detailed statis-
tical data on the practice at the Prague Municipal Court. In addition,
we received information from Magr. Simon Pavel, President of
Chamber of the District Court of Cheb, who is experienced in cross-
border litigation and who deals with many cases concerning the
Judgment Regulation. He answered comprehensively to the third
questionnaire and interviewed other judges at the District Court of
Cheb.

The Dutch reporter contacted the Supreme Court and the Higher
Courts of the Netherlands, the Ministry of Justice and lawyers spe-
cialised in cross-border proceedings, especially in maritime and pat-

ent litigation.

The English reporters accessed the central database of the Judiciary
(LAWTEL), they got statistics from the Department for Constitutional
Affairs; they interviewed members of the Queen’s Bench Division of
the High Court, of the Court Service (Department of Constitutional Af-
faires) and of the Commercial Court’s working group on the Regula-
tion (chaired by Mr. Justice Tomlinson). In addition, they contacted
several law firms of the London Bar practising international commer-

cial litigation.

In Estonia, the national reporters received information, in addition to
a comprehensive research by means of several databases, in par-

ticular by cooperation with the Estonian Ministry of Justice.

In Finland, the national reporters conducted inquiries with the help of
the Ministry of Justice; they distributed the questionnaires to several

courts in the whole country (Supreme Court, Appeal Courts (6) and
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District Courts (61)). In addition, they interviewed the two biggest law
firms specialised in cross-border litigation and three debt collection

agencies, which are used to dealing with international cases.

The French reporters used their experience gained in the context of a
study on the practical application of the Judgment Convention in
France.'® With the help of the French Ministry of Justice they got ac-
cess to the files of the Tribunal de Grande Instance de Paris, of the
Tribunal de Grande Instance TGl de Bobigny, of the Tribunal de
Grande Instance de Versailles. They conducted a comprehensive re-
search of the files of these courts. They also contacted the Cour de
Cassation and numerous practitioners (lawyers, bailiffs, debt collec-

tion agencies).

The German reporters firstly distributed the questionnaires to the 16
State Ministries and the Federal Ministry of Justice, to the BGH and
the 24 Oberlandesgerichte. These Courts sent the questionnaires to
the Landgerichte in their districts. The reporters received about 34
comprehensive answers from about 60 % of all Courts, all the Ober-
landesgerichte and the Bundesgerichtshof answered extensively to
the questionnaires. On the basis of the answers received, the report-
ers directly interviewed judges dealing regularly with the Judgment
Regulation. Prof. Dr. Hess interviewed 3 presiding judges at the
Landgericht Karlsruhe, 1 presiding judge at the Landgericht Kleve,
presiding judges of the Oberlandesgerichte Koblenz and Hamm, pre-
siding judges of the Oberlandesgerichte Frankfurt, Karlsruhe and
Stuttgart. Furthermore, Prof. Dr. Schlosser addressed the Bavarian
Arbeitsgerichte, the Arbeitsgerichte Kéln, Bocholt, Bonn, Emden,
Ménchengladbach, Oldenburg, Wesel and Aachen as well as the
Landesarbeitsgerichte Niedersachsen, Cologne and Dusseldorf.
Prof. Dr. Schlosser and Dr. Gregor Vollkommer visited the Oberlan-

desgericht Miinchen, the Landgericht Miinchen (1), the Landgerichte

'® ’exequatur des jugements étrangers en France par Marie-Laure Niboyet et Laurence
Sinopoli, Gaz. Pal. 2004, 1739.
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22

23

Passau and Traunstein. They analysed the pertinent files from the
years 2004 and 2005. Against the background of the information ob-
tained, they interviewed the judges about the cases and their per-
sonal experiences with the Judgment Regulation. Prof. Dr. Hess and
the team visited the German Institute for Youth Human Services and
Family Law (DIJuF). They interviewed the collaborators of the Insti-
tute about their experiences with the cross-border collection of main-
tenance claims and got access to the relevant files of the Institute.
The German reporters also contacted about 40 especially chosen
law firms, distributed the questionnaires and interviewed lawyers.
Furthermore, the questionnaires were sent to about 60 law firms,
which are used to working on international civil litigation and which
were recommended by the legal network LEGAL500. These inter-
views included lawyers of international law firms operating Europe-
wide as well as lawyers of smaller firms practicing near the border.
The German reporters also addressed numerous other stakeholders,
such as banks (e.g. Deutsche Bank, Sparkassen Verband, Hy-
poVereinbank, Merrill Lynch), insurance companies (e.g. Ge-
samtverband der Deutschen Versicherungswirtschaft e. V.) and other
organisations (e.g. Deutsche Gesellschaft fir Transportrecht,
Deutsche Schutzvereinigung Auslandsimmobilien e. V.), trade un-
ions, associations for consumer protection, the Federal Chambers of

Lawyers and of Notaries and several other institutions. '

In Greece the national reporters got access to the files of the Court of
Appeal Thessaloniki, the Court of First Instance Thessaloniki, (Prof.
Dr. Kerameus) and the Athens Court of First Instance (Prof. Klama-
ris) and interviewed numerous judges in Greece. They also con-

tacted law firms specialised in international commercial litigation.

In Hungary the reporters got access to the Office of the National Ju-

dicial Council and the data base of this institution. In addition, the

' For more detailed information on the empirical research see the introduction of the
German report, 1 questionnaire.
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Hungarian reporters directly contacted courts dealing mainly with
cross-border proceedings and they contacted lawyers in this special-

ised field of law.

In Ireland, the published case law has been analysed comprehen-
sively both by reviewing statistics published in annual reports by the
Court Service and by searching court databases operated by the
Courts Service. Additionally the reporters interviewed several other
law firms having dealt with cross-border cases and could refer to
their own experience as lawyers working in the field of international

litigation.

The ltalian reporters accessed the appellate courts of Milan and Bol-
zano. They interviewed the judges and reviewed the files of the
courts. In addition, they also interviewed lawyers of the Milan bar
practising in the field of international commercial litigation and they

reviewed the published case law in ltaly.

The Lithuanian reporter, Prof. Dr. Nekrosius contacted inter alia the
judge at the appellate court who is exclusively competent for the rec-
ognition of foreign judgments and therefore a declared expert in in-

ternational litigation.

In Luxembourg, the national reporters interviewed the President of
the District Court Luxembourg, the directors of the Gerichtskanzlei
Luxembourg and the Attorney General’'s Office as well as several
laywers and judges. In addition, the national reporters included in the
national report also their own professional experience as, respec-

tively, a judge and a lawyer.

In Poland, the national reporter Dr. Weitz (who elaborated the most
comprehensive treatise on European civil procedure in Poland) got
access to the database of the Polish Supreme Court and reviewed all
published cases, judges in all instances were interviewed and prac-

tising lawyers contacted.

In Portugal, the national reporter informed the general reporters that

almost no national practice on the Judgment Regulation was avail-
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30

31

32

33

34

able. However, the Portuguese Report is based on more than deci-
sions on the application of the Judgment Convention in Portugal be-
tween 1992 and 2007. In addition, the Portuguese reporter contacted
those persons identified as stakeholders in cross-border proceed-
ings. Accordingly, 3 specialised law firms were contacted as well as
those first instance courts which regularly deal with the Judgment
Regulation. Furthermore, the Portuguese EJN was contacted and it

provided comprehensive information.

In Scotland, the national reporters contacted about 75 law firms and
the Court of Session. They accessed the database of the Court and

interviewed lawyers practising in cross-border settings.

The Slovakian national reporter contacted law firms and distributed
questionnaires among courts. Further, judges were interviewed per-

sonally.

The Slovenian reporter got access to the central database of the na-
tional Ministry of Justice: He contacted all regional courts (11) and
reviewed their files. In addition, the national reporter contacted the
Slovenian bar and interviewed especially law firms engaged in cross-

border cases.

In Spain information on case law with regard to the Judgment Regu-
lation was obtained by means of databases. Further, numerous law-
yers were interviewed by the national reporter, in particular from cit-
ies with a high number of international cases such as Madrid, Barce-
lona and Valencia. Inter alia the biggest Spanish law firm (with more
than 1300 lawyers in Spain). Some of the contacted lawyers an-

swered the questionnaires extensively.

The Swedish reporter conducted an extensive research of databases
and law reviews, and analysed the published case law. Further, we
contacted the European Judicial Network (EJN), which in turn con-
tacted the Swedish National Court Administration. This authority dis-

tributed the questionnaires among several courts.
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Furthermore, the general reporters were in contact with Lex-Mundi-
Network kindly supported by Dr. Patricia Nacimiento from the law
firm Noérr Stiefenhofer & Lutz, which consists of lawyers from all
European Member States. The questionnaires were distributed to the
partners of this network. Comprehensive reports came from the part-

ners of Cyprus, Estonia, Finland and Slovakia.

Although the stakeholders were mainly addressed by the national
reporters, the general reporters also addressed foreign experts di-
rectly.? In addition, all available databases in the Member States
were searched.?’ The general reporters received the first reports in
July 2006, the last in February 2007. From 17" to 19" July 2006,
most of the national reporters met in Heidelberg and discussed the
results of the comparative research as well as possible improve-
ments of the Regulation. The final report was prepared and dis-

cussed by the general reporters in a meeting in January 2007.

This general report is based on the answers to the questionnaires as
well as on the discussions held at the Heidelberg meeting. However,
the general reporters assume exclusive responsibility for all results
and proposals of this study. The report has been commonly elabo-
rated by the general reporters. However, the reporters made the fol-
lowing distributions, which correspond to the main responsibility:
Prof. Dr. Hess elaborated Parts A—C, D.l and D.Il (Scope of Applica-
tion) and Part D.IV (Free Movement of Judgments)??; Prof. Dr. Pfeif-
fer elaborated Part D.IlII (Jurisdiction); Dr. Matthias Weller was re-
sponsible for Part D.IV (Lis pendens and similar proceedings). Prof.
Dr. Schlosser elaborated Part D.VI (Provisional and Protective

Measures). In Part D.lIl, Prof. Dr. Schlosser was responsible for the

% prof. Dr. Schlosser contacted lawyers specialising in the patent litigation; Prof. Dr.
Hess contacted judges in the Czech Republic dealing with cross-border cases; interna-
tional law firms from London (Freshfields, Lovells) were directly contacted by the general
reporter.

%' In Germany, the databases of the Courts in all Federal States were searched as well
as all commercial databases.

%2 prof. Dr. Hess also prepared A.l.1.a) (on Articles 6 (2), 65 JR).
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parts on maritime claims, intellectual property matters (D.lII.2.h), Arti-
cles 22 (4) JR) and for the assessment of jurisdiction in matters relat-
ing to insurance, consumers’ contracts and contracts of employment
(D.11.2.1)).

C. Statistical Data on the Application of the Judgment Regulation in

the Member States

I. Availability of Statistical Data

38 As explained above, the collection of statistical data proved difficult.
The answers received from the national reporters to the first ques-
tionnaire asking about statistical data were full of gaps. Finally, no
national reporter was able to react comprehensively to the set of
questions. It is a matter of fact that the Member States do not com-
prehensively collect data on the application of the Judgment Regula-

tion.

39 Nevertheless, it was possible to assemble some reliable information.
In this respect, different situations must be distinguished: In some
Member States (Austria, Hungary, Poland and Slovakia), the national
reporters accessed central databases of the Ministries of Justices
which provide for detailed information about cases involving foreign
defendants. They even obtained specific information about the appli-
cation of the Judgment Regulation. Further, some national reporters
were able to search commercial databases, which comprehensively
document the case law of the most important courts (Germany,
United Kingdom). Other reporter were able to provide rough estima-
tions on the number of cases concerning the Judgment Regulation.?
Further, in many Member States the national reporters got access to

specific courts and collected information about the case law of these

% Czech Republic (municipal courts in Prague and in Briinn); Cyprus, Estonia, Greece,
Germany (several courts) and Poland.
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courts.>* While it is still impossible to deduct general conclusions
from these investigations, the results of these researches add up to a
general picture, which combines specific data, rough estimations and
individual research. Unfortunately, there are also some Member
States where it proved impossible to provide any statistical informa-

tion on the application of the Judgment Regulation.

II. Available Information on the Application of the Judgment Regula-

tion

1. The Application of the Jurisdictional Rules of the Judgment Regu-

lation by National Courts

40 The first questions posed by the EU-Commission addressed the
number of cases in which the Judgment Regulation was applied in
the Member States in a specific year (2003, 2004 or 2005). The an-
swers received clearly indicate that the number of cases is relatively
small, often less than 1 % or even less than 0.1 % of all civil cases in
the Member States. The following answers shall demonstrate the

current situation:

41 The Austrian report indicates the following figures for the year 2003:
In total, there were 12,907 cases in civil and commercial matters (not
including social security) involving parties from one of the 13 Member
States (not including Austria and Denmark). Of those foreign parties,
11,114 were from Germany, 801 from Italy, 290 from the Netherlands,
156 from France, 148 from Great Britain, 138 from Spain, 103 from
Belgium, 49 from Sweden, 36 from Greece, 32 each from Luxemburg
and Portugal, five from Finland and three from Ireland. In 5813 cases

the defendant was domiciled in one of those states, in 7331 cases it

 This was especially the case in France where the national reporter got access to the
files of the Tribunal de Grande Instance in Paris and in Versailles. In Germany the na-
tional reporters visited the Oberlandesgericht Miinchen, the Landgericht Miinchen (I), and
the Landgerichte Passau and Traunstein. Dr. Vollkommer analysed the pertinent files
from the years 2004 and 2005. The Greek reporters got access to the files of the Court of
Appeal Thessaloniki, the Court of First Instance Thessaloniki (Prof. Dr. Kerameus) and
the Athens Court of First Instance (Prof. Dr. Klamaris).The ltalian reporter searched the
files of the Corte d’Appello Milano and Bolzano.
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43

44

45
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was the claimant. The total number of cases in civil and commercial
matters (not including social security) was 828,472. Accordingly, in
about 1.5 % of all civil cases a party domiciled in another Member

State was involved.

The English reporters were not able to give a precise numbers of all
cases addressing the Judgment Regulation. However, researches
carried out in a reputable commercial case database (LAWTEL) sug-
gested that of over 6000 recorded decisions of the English courts in
the years 2004—-2005 (including preliminary decisions, trial decisions
and judgments on appeal), less than 50 related specifically to the
Judgment Regulation. However, the reporter stressed the fact that the
Judgments Regulation was used as a basis for the jurisdiction of the
English courts in a much larger number of cases. Practitioners spe-

cialising in cross-border litigation regularly refer to it.

In Finland, there are no officially recorded statistics. However, accord-
ing to an inquiry made by the Ministry of Justice there have only been
few cases (10—20) where the jurisdiction rules of the Regulation have
been applied. Based on the information received from the courts, the
Finish report stated that the Regulation was most often applied in re-
lation to recognition of judgements. The reporter estimated approxi-

mately 20-30 applications per year.

In Greece, the approximate number of cases in 2003/2004 where ju-
risdiction has been based on the Judgment Regulation amounts to 28
to 30 cases. However, since official statistics are not available, this

number refers only to published decisions.

In Ireland, no more than about 20 decisions concerning the Judgment
Regulation and/or the Judgment Convention are given in any calen-

dar year. These represent less than 1 % of the total number of cases.

The German figures collected by Prof. Schlosser and Dr. Vollkommer
are similar: According to their research at the Landgericht Passau,
there were 129 cases (about 9 % of 1,404 decisions in total) in
2005.%° At the Landgericht Miinchen | the reporters discovered 518

®n 17 cases, the defendant had his domicile in another Member State, in 33 cases the
claimant had his domicile abroad.
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cases in 2005 (about 3 % from a total of 16,876 decisions). Obvi-
ously, there is only one Court in Germany dealing with a much higher
rate of decisions addressing the Judgment Regulation, the
Landgericht Traunstein (located close to Salzburg). In 2005 there was
a total of 3,684 decisions, 609 of them had a connection to Regula-
tion (EC) No. 44/01 (16.5 %). This result is explained by the location
of this court close to the Austrian border and the common language in
both Member States.?® Accordingly, many Germans work in Salzburg,
Austrian citizen live in Germany. Accordingly, cross-border transac-
tions (mostly small claims) regularly take place. We did not find simi-
lar figures in other courts located in border regions: The case law re-
ported from the Landgericht Kleve (close to the Belgian and Dutch
border) and Karlsruhe (close to France) showed that the courts deal

with about 25-30 cases a year.

47 In the new Member States, the Judgment Regulation entered into
force on May 1, 2004. According to the transitorial provision of Arti-
cle 66 JR, not much case law was available. Accordingly, the Maltese
report only mentioned one decision on the basis of the Judgment
Regulation. The situation in other small Member States seems simi-
lar. In Latvia, the national report estimated about 20 decisions which
applied theJudgment regulation from May 2004 until January 2007.
Lithuania, from May 1, 2004 until September 2006, only 5 decisions
were rendered on the basis of the Judgment Regulation; the Estonia
report counted 17 court orders concerning the Judgment Regulation
dated from 2006. In Slovenia, the national reporter estimated 20-30
cases between May 2004 and May 2006. In Poland and Hungary, the
figures were different because the total number of cases dealt with by
the civil courts was significantly higher. The Polish report estimated
that the Polish courts handled about 2,500 cases under the Judgment
Regulation and the Lugano Convention.?” The Hungarian report, re-

ferring to the summary of the Office of the National Judicial Council,

% The data of Austrian courts demonstrate that almost 90 % of all cases involving foreign
parties relate to Germany.

2" The total of all civil cases in Poland is about 7,300,000. In addition, Polish courts have
been applying the Lugano Convention since February 2, 2000.
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counted 71 cases altogether, in which Hungarian courts applied the

Judgment Regulation during the first year after the EU-accession.?®

The reported data on the general application of the Judgment Regu-
lation are too sparse as to allow a comprehensive assessment. How-
ever, the figures clearly indicate that for most judges in the European
Judicial Area, the application of the Judgment Regulation is not an
everyday business.?® Many judges are confronted with the applica-
tion of the Judgment Regulation only two or three times a year. Ac-
cordingly, they do not dispose of much experience in this field.*° As a
result, it seems advisable to provide for clear and well-defined in-
struments applicable in cross-border cases and not to create too
many parallel instruments for international settings, which are only

seldom applied.*’

In general, it seems difficult to derive precise information based on
these answers. It might well be that the total number of cases related
to the jurisdictional grounds of the Judgment Regulation is consid-
erably higher. One reason of this perception is the case law of the
ECJ (Owusu./.Jackson)** which interpreted the territorial scope of
the Judgment Regulation broadly. According to this judgment, the
Judgment Regulation is applicable if the defendant is domiciled in a
Member State of the European Community. However, in the pub-
lished case law of many Member States, several judgments can be
found where the applicability of the Regulation has been disregarded

by the parties and the courts. In addition, the practical importance of

2 Hungarian civil courts render a total of about 200,000 decisions per year.

% This factual situation does not correspond to the published case law. In many Member
States, judgments addressing jurisdictional issues of the Judgment Regulation are often
published, as they address “unusual” legal questions.

%0 Especially the Portuguese reports stressed the fact that judges did not dispose of much
information about European procedural law. However, as the report communicates, the
situation has improved during the last years.

*"In this respect, the information provided for by the European Judicial Atlas and the
European Judicial Network in Civil Matters is very helpful. However, it seems that this
source for information is not yet sufficiently known by practitioners.

% ECJ, 03/01/2005, C-281/02, Owusu./.Jackson, ECR 2005 |-1383.
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the Regulation might be much greater than indicated by the cases:
Parties often negotiate based on the Regulation without having re-

course to the courts.

2. Decisions on the enforceability of foreign judgments

50 More statistical data were available relating to the recognition of for-
eign judgments under Articles 32 et seq. JR. This result is explained
by the specific procedure, which is largely prescribed by Articles 38
et seq. JR. In the Member States, these proceedings have been con-
centrated in specific courts (or were at least given to specific court of-
ficers or judges). Accordingly, there are more statistics on these pro-
ceedings available than on the general application of the Judgment

Regulation. The following figures have been communicated:

51 England and Wales (High Court of Justice): 2004/2005 figures: 92;
2005-2006 figures: 71; France: In 2005, the Tribunal de Grande In-
stance de Paris granted 92 declarations of enforceability, in 2006
(January to July) 30 declarations of enforceability were granted, while
the Tribunal de Grande Instance de Versailles granted only 5 declara-
tions of enforceability during the same period of time (January to July
2006), the Tribunal de Grande Instance de Bobigny did even grant no
declaration of enforceability in this period of time*?; in Germany, it has
been impossible to get a comprehensive picture. In border regions,
Landgerichte granted between 20 and 40 declarations of enforceabil-
ity (Freiburg, Karlsruhe, Kleve); in commercial centres the figures are
higher (40-60 cases in Frankfurt, 173 cases at the Landgericht
Miinchen ), the highest figures were found in the files of the
Landgericht Traunstein. This court granted 301 declarations of en-
forceability. In Greece, the 1! Instance Court of Athens and Thessa-
lonica granted about 35 declarations of enforceability in 2003/2004. In
Hungary, the majority of cases relating to declarations of enforceabil-
ity (approx. 30 cases) came before the Central Regional Court of
Buda, the competent court of the capital. The Local Court of Gyér re-

ported approximately 10 cases since 2004. In Ireland, the reported

%3 Cf. French report, 1% questionnaire, question 1.4.
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number of cases assigned a record number (from which the Irish na-
tional reporters assumed a declaration of enforceability was made)
was 47 in 2003 and 39 in 2004. The ltalian reporters visited the Corte
d’Appello Milano and the Corte d’Appello Bolzano. Thus they were
able to report on precise figures for these courts. There were 42
declarations of enforceability in Milano in 2003 and 43 in 2004. The
Corte d’Appello Bolzano (close to the Austrian border) granted: 31
declarations in 2003 and 43 declarations in 2004.%* The Luxembourg
courts granted about 420 declarations of enforceability in 2004, the
estimations for Poland are about 450-900 declarations of enforceabil-
ity from 2003 to 2004. However, the figures obtained from Portugal
are much smaller: about 10 declarations of enforceability were
granted in 2004.

According to these figures, the number of applications for a declara-
tion of enforceability is slightly higher than the number of the applica-
tions of the jurisdictional provisions. This result can be explained by
the fact that the Judgment Regulation equally applies to judgments
obtained in domestic litigation. Furthermore, the answers of the na-
tional reports clearly show that more than 90 % (often 100 %) of all
applications for declaration of enforceability were (finally) success-
ful.>> However, the national reports equally indicate that the applica-
tions are often incomplete and the judicial authorities ask for addi-
tional information (especially for translations).*® When the application
is complete, the proceedings for obtaining a declaration of enforce-
ability last on average 7 days>’ to 4 months®. When the application

is incomplete, the proceedings last much longer. According to infor-

% Cf. Italian report, 3" questionnaire, question 4.1.1.

%% See answers to the 1% questionnaire, question 1.4. The exception is Greece where the
national report refers to 65 applications, only 35 decisions of enforceability were granted.

% The current situation in the Member States is explained infra at D.V.1, paras. 503 et

seq.

% See the answer of the Luxembourg report to the 1% questionnaire, the French report
indicated an average of 15 days in the Tribunal de Grande Instance de Paris; see gener-
ally 1*" questionnaire, answers 1.7.

% See Finish report: 2—-3 months; Greek report: 3—-5 months, sometimes within 10 days;
generally: 1% questionnaire, answers 1.7.
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mation obtained from lawyers in the Member States, most decisions
on the declaration on enforceability are not appealed. The percent-

age of appeals is between 1 % and 5 % of all decisions.*®

Overall, the national reports show a considerable efficiency of the
proceedings: Getting a decision on exequatur is a matter of a few
weeks, in some Member States, the decision is granted within a few
days. In the present state of affairs, the free movement of judgments
(without a substantial control of the foreign title in the Member State
of enforcement) is at least de facto largely implemented in the Euro-

pean Judicial Area.*°

In this context, it seems advisable to compare the efficiency of ex-
equatur proceedings with the proceedings for obtaining a European
Enforcement Order for Uncontested Claims under Regulation (EC)
No. 805/04.*" In the context of the study, 30 German courts were
asked about their experiences with the new regulation.*? They re-
ported that almost 50 % of the applications were successful. In most
of the unsuccessful cases the minimum standards of Articles 12-17
of Regulation (EC) No. 805/04 were not met. However, it seems
premature for a final evaluation, as the Regulation (EC) No. 805/04
has only been in force since October 2005 and, accordingly, lawyers
and court officers applying the new instrument have not yet gained

much experience in this filed.

The general reporters tried to identify focal points in the Member
States where cross-border litigation accumulates and the Judgment

Regulation is often applied. In this respect, the national reports indi-

% See the answers of the national reporters to question no. 6 of 2 questionnaire.

** The political objective of the free movement of judgments and the reduction of so-
called interim measures aimed at the control of the judgment in the Member State of En-
forcement was formulated by the Tampere Presidency Conclusions (1999), no. 33 and

34.

*! This research has been effected by David Bittmann, Heidelberg.

42270 applications from October 2005 until December 2006 have been counted. In addi-
tion, 95 applications have been lodged in the Amtsgericht Stuttgart, which is the only
competent authority for granting orders for payment coming from Baden Wirttemberg.
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cated two categories: Courts in economic centres and courts in bor-

der regions.
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In Germany, accumulations of Judgment Regulation cases in eco-
nomic centres take place for instance Dusseldorf where the Oberlan-
desgericht reported a rate of 3 % of all civil litigations, which is rela-
tively high in comparison to other courts.*> A court in a border region
with a culmination of cross-border litigation is the Landgericht
Karlsruhe. The commercial chambers of this court reported that a
percentage of about 10 % of their caseload related to cross-border
litigation and indicated that most of the cases related to France. The
Landgericht Passau, which reported that 9,2 % of its cases concern
Brussels |, indicated that most cases involved an Austrian party, while
the Landgerichte Aachen and Kleve (North Rhine-Westphalia) and
the Obrlandesgericht Kéln pointed out that most titles came from the

Benelux.*

This information confirms the expectation that courts located in a fron-
tier region are more frequently involved in cross-border litigation.
However, the information given by the Landgerichte in Saxony (lo-
cated close to Austria, Poland and the Czech Republic) shows that
cross-border civil litigation in relation to the new Member States has
not yet become a broad phenomenon. This impression corresponds
to the information obtained by a broad research of the court records
in the Landgericht Passau®: While Passau is located close to the
borders of the Czech Republic and of Austria, the large majority of all

cases related to Austria (more than 90 %).

The most prominent local focal point seems to be the Landgericht

Traunstein (Bavaria) which is located near the border to Austria

* The average is about 0.5-1% of all cases, see supra German Report, 1% questionnaire,

question 1.

* Information given by W. Jennissen, Presiding Judge of the 16" senate of the Oberland
esgericht Kéln to Prof. Hess.

*® Prof. Dr. Schlosser and Dr. Vollkommer spent a day in the Landgericht Passau. They
reviewed the files and the records of several civil chambers and interviewed the president
of the court and several judges. The results of this research are annexed (as a protocol)
to this questionnaire.
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(Salzburg).*® In 2005, 301 declarations of enforceability were applied
for (Article 38 JR) at the Landgericht Traunstein, much more than at
the Landgericht Miinchen | (about 180) or the Landgericht Karlsruhe
(about 25 cases).*’ In total, in 2005 18.4 % of the cases at the
Landgericht Traunstein had a connection with the Judgment Regula-

tion.*®

59 A clear result of the factual research is that most cross-border litiga-
tion in Germany relates to enforceable titles from Austria. Even re-
gional courts located far away from the Austrian border indicated that
most of their cases related to Austria, for example the Landgericht
Hamburg. This result has equally been confirmed by the Austrian re-
ports which demonstrated that about 90 % of all cross-border cases
involved litigants from Germany.*® This result can only be explained
by language barriers in cross-border litigation which do not exists be-
tween Germany and Austria. However, the French report did not in-
dicate a similar phenomenon in relation to Belgium or Luxembourg.
Nevertheless, in the French case law there are many decisions in-
volving parties from Belgium. This result might equally be explained
by the language barrier. From a political perspective, this result of the
empirical research leads to the conclusion that improvements to
cross-border litigation in Europe mainly require the elaboration of
standardised procedures where parties can rely on forms available in

all languages of the European Union.

*® Dr. Vollkommer spent a day in the Landgericht Traunstein reviewing the files and the
records of several civil chambers and interviewing the president of the court and several
judges. The results of this research are annexed (as a protocol) to this questionnaire.

*" These figures only relate to the commercial chambers (3 of 8 chambers in civil and
commercial matters). Due to the organisation of the court, it was not possible to scrutinise
the whole case law. Prof. Dr. Hess interviewed three presiding judges of the Commercial
Chambers of the Landgericht Karlsruhe about their experiences with the Judgment Regu-
lation.

*8 According to information obtained from the 16" senate of the Oberlandesgericht Koeln
(Cologne), the number of appeals under Article 43 JR coming form the Landgericht
Aachen (located in the border region to Belgium, France and Luxembourg) is equal to the
number of appeals coming form the Landgericht Koeln, while the district of the latter is
three times bigger than the distict of the Landgericht Aachen.

*9 Austrian report, 1% questionnaire, providing for figures obtained in the Austrian Ministry
of Justice.
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D. Report on the Application of the Judgment Regulation in the

Member States

I. The Judgment Regulation in the Present European Law

1. The Judgment Regulation in the European Judicial Area

60 The Judgment Regulation is the most successful instrument on judi-

61

cial cooperation in the European Judicial Area.’® There is a general
consensus among interviewed judges, lawyers and stakeholders that
the Judgment Regulation is a well balanced instrument on judicial
cooperation which works efficiently.®' Its aim is to facilitate cross-
border litigation in the European Judicial Area by providing a system
of comprehensive rules on jurisdiction, lis pendens and recognition.
According to the case law of the ECJ, it ensures the free movement
of judgments (and of other enforceable instruments) in Europe. A
presiding judge at the Landgericht Traunstein, who was interviewed
by Dr. Vollkommer, put it as follows: “The Judgment Regulation is the

best piece of legislation we’ve ever got from Brussels”.*?

Yet, the significance and the functions of the Judgment Regulation in
European procedural law have been changed significantly during the
last decades, especially since 1997: The Judgment Convention of
1968 was drafted as a traditional instrument of private international
law: Like other (mostly bilateral) conventions in this field, it was con-
ceived as a double convention which applied primarily to the recogni-

tion of foreign judgments and addressed (mainly from this perspec-

% See Goodel/Kronke/McKendricklWool, Transnational Commercial Law, p.793: “the
most successful instrument on international civil procedure of all times”.

* See the answers to the 2™ and 3™ questionnaire.

°2 Interview with a presiding judge at the Landgericht Traunstein. The success of the
Judgment Regulation has been reinforced by its extension to Member States which are
not bound by the 4™ Chapter of the EC-Treaty (Denmark) and to third States as Iceland,
Norway and Switzerland (Lugano-Convention).
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tive) jurisdictional issues.®®* From 1973 to 1999, for more than 25
years, the Judgment Convention was the sole instrument on Euro-
pean procedural law and only loosely related to other Community in-
struments. Due to its comprehensive interpretation by the ECJ, it was

one of the most successful conventions in private international law.

Since the entry into force of the Treaty of Amsterdam (1997), the in-
stitutional framework has changed. Based on the new competences
of Articles 61 and 65 EC-Treaty, the European Community has im-
plemented several instruments in the field of civil procedure. At the
same time, European procedural law has become a part of a new
field of European policy, i. e. of the Area of Freedom, Justice and
Security being created.>* This development implies the application of
the techniques of integration to European procedural law. This new
concept was mainly formulated by the Commission’s Communication
of 1997.%° In 1999, it was adopted by the Council in the Tampere

Summit®®

. Since the 1990s, the ECJ has equally been interpreting
the Judgment Convention in the light of general principles of Com-
munity law.°” Today, applying and interpreting the Judgment Regula-
tion have become relevant in a different context. In the present state
of affairs, the Judgment Regulation is the basic instrument of Euro-
pean procedural law and its relation to the new parallel instruments
has become a crucial issue.*® Equally, the ECJ has changed its atti-
tude in relation to the Judgment Regulation: The Court interprets the

new instruments enacted under Articles 61 and 65 EC-Treaty as in-

*® Thus, the Convention did more than was requested by the former Article 220 (now 293)
EC-Treaty: It addressed not only recognition and enforcement, but also contained uniform
grounds for jurisdiction, Jenard Report, OJ EC no. C 59/1 of 3/5/1979, Chapter Il C.

% Cf. Storskrubb, Judicial Cooperation, Chapters Il and IL.
%% COM(1997) 609 final, OJ EC no. C 33 of 1/31/1998.

% http://www.europarl.europa.eu/summits/tam_en.htm#a.

" This development is analysed by Pontier/Burg, EU Principles, pp. 5 et seq.; Hess, IP-
Rax 2006, 348, 351.

°® See infra at paras. 65 et seq.
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struments of integration aiming at implementing a comprehensive

policy of a European Judicial Area.*

2. New Instruments in European Procedural Law

63

64

Since May 2000, the European Community has enacted several in-
struments on judicial cooperation in civil and commercial matters. At
present, two “different generations” of Community instruments must
be distinguished: The “first generation” is aimed at the coordination of
the autonomous procedural laws of the Members States. Coordina-
tion means that the respective Community legislation neither sets up
new uniform procedures at Community level nor is aimed at harmo-
nising national procedures.®® The function of the instruments of the
first generation is to guarantee cross-border cooperation in civil mat-
ters, which is mainly effected by the civil procedures of the Member
States. They cover the fields of jurisdiction and the recognition of
judgments in civil®' and family matters®?, insolvency®, the service of
documents,® and the taking of evidence abroad®. While these in-
struments implement innovative and efficient concepts of judicial co-
operation, their scope is still closely related to traditional instruments

in private international law and transnational litigation.

However, under the Hague Programme of 2004, the European
Community is implementing a second generation of instruments,

which adopt a different approach. These instruments are mainly

% ECJ, 11/08/2005, C-433/03, Gotz Leffler./.Berlin Chemie AG, ECR 2005 1-9611, pa-
ras. 45 et seq. (stressing the guiding principle of full effectiveness of Community law), see
Hess, IPRax 2006, 348, 357-361.

 n addition, the Commission sets up informal measures aimed at facilitating judicial
cooperation such as the Judicial Network in Civil Matters, the European Judicial Atlas,
Storskrubb, Judicial Cooperation, pp. 217 et seq.

¢ Judgment Regulation.

62 Regulation (EC) No. 1347/2000 since replaced by Regulation (EC) No. 2201/2003, OJ
EC 2003 L 338/1, amended by OJ EU 2004 L 367/1.

% Regulation (EC) No. 1346/2000; OJ EC 2000 L 160/1, amended by OJ EU 2003 L
236/33, OJ EU 2005 L 100/1.

% Regulation (EC) No. 1348/2000; OJ EC 2000 L 160/37.
% Regulation (EC) No. 1206/2001; OJ EC 2001 L 174/1.
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based on EC principles such as mutual trust and access to justice.
They are aimed at overcoming the old paradigm of exequatur pro-
ceedings and provide for a mutual recognition of titles in the Euro-
pean Judicial Area.®® These instruments do not intend to coordinate
the national procedural systems, but contain separate (and compre-
hensive) procedures in specific fields. Striking examples of these
new instruments are the Regulation creating a European order for
payment procedure®” and the Regulation for small claims.®® These
new instruments provide for comprehensive adjudicative procedures
in cross-border cases and guarantee the (automatic) recognition of

the (new) European titles.

3. New Challenges for the Judgment Regulation in the European Ju-
dicial Area

65 In the present state of affairs, the role of the Judgment Regulation is
changing. On the one hand, its practical importance is reducing, as it
is supplemented by specialised instruments, which shall further sim-
plify cross-border proceedings, especially the free movement of titles
in Europe.®® On the other hand, the importance of the Judgment
Regulation has been increased: Many of the parallel instruments re-
fer to the Judgment Regulation, which still provides a residual set of
rules (“fall back provisions”) which complement the parallel instru-
ments. One example is Article 25 of Regulation (EC) No. 1346/2000.

According to this provision, decisions given in the course of insol-

% Cf. Regulation (EC) No. 805/2004 establishing a European Enforcement Order for un-
contested claims; OJ EU 2004 L 143/15, amended by OJ EU 2005 L 97/64, OJ EU 2005
L 168/50, OJ EU 2005 L 300/6. Regulation (EC) 1896/2006 establishing a European
Payment Order; OJ EU 2006 L 399/1.

%7 Regulation (EC) No. 1896/2006 of 12/12/2006; OJ EU 2006 L 399/1.

8 Regulation (EC) No 861/2007 establishing a European Small Claims Procedure, OJ EU
2007 L 199/1.

“ltis expected that the recognition and enforcement of default judgments will mainly be
dealt with by the Regulation (EC) No. 805/2004 on uncontested claims. However, infor-
mation obtained from the courts in the Member States shows that the new instrument is
not often used in practice. The Landgericht Frankfurt (Main) reported about 25 to 30 ap-
plications for a certification of a European Enforcement Order from October 2005 until
January 2007.
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vency proceedings shall be recognised and enforced in accordance
with Articles 38-56 JR.”® Therefore, the scope of the Judgment
Regulation is extended to insolvency proceedings.”' Equally, under
Article 6 Regulation (EC) No. 1896/2006 jurisdiction shall be deter-
mined in accordance with the “relevant rules of Community law, in
particular Regulation (EC) No 44/2001”.”% Accordingly, in present
European procedural law, the Judgment Regulation operates as a

residual instrument, which contains the basic definitions.”

66 Furthermore, in the new context, the basic concepts of the Judgment
Regulation operate as “terms of reference”. This function shall be
demonstrated by several examples: The term of “civil and commer-
cial matters” contains the basic definition for the scope of application
of many parallel instruments.” The differentiation between “contract”
and “tort, delict or quasi-delict” also applies to parallel instruments.
The lis pendens concept of Articles 27-30 JR also applies to Regula-
tion (EC) No. 2201/2003.” The definitions’® of provisional measures
(Article 31 JR), judgments (Article 32 JR), authentic documents (Arti-
cle 57 JR) and settlements (Article 58 JR) are equally applied in rela-
tion to the parallel instruments. Accordingly, the provisions of the

Judgment Regulation must be construed in a way allowing a general

" Literally, Article 25 (1) Insolvency Regulation refers to Articles 31-51 JC. This refer-
ence must be understood as a reference to the Judgment Regulation, see Article 68 (2)
JR.

" Article 25 (1) Insolvency Regulation prevails over Article 1 (2) JR which excludes, as a
matter of principle, insolvency proceedings from the scope of the Judgment Regulation.

2 Similarly, the Regulation (EC) No. 861/2007 establishing the European Small Claims
Procedure refers to the heads of jurisdiction of the Judgment Regulation. However, this
reference operates through the claim form of the Regulation. A claimant filling out the
claim form must indicate that the court seised has jurisdiction under the Judgment Regu-
lation, see Annex | (Form A, 4. jurisdiction), OJ EU 2007 L 199/1, 11-12.

% As a rule, these definitions are interpreted autonomously by the ECJ.

™ Example: Article 2 (1) Regulation (EC) No. 805/2005 and Atrticle 2 (1) Regulation (EC)
No. 1896/2006 refer to the basic definition of civil and commercial matters provided for by
Article 1 (1) JR. Specific instruments may also deviate from the basic concept. Accord-
ingly, Regulation (EC) No. 1346/20000 equally applies to public creditors.

& Lately, the ECJ referred to the general concept of pendency and priority when deter-
mining the issue of parallel proceedings under the Insolvency Regulation, ECJ,
05/02/2006, C-341/04, Eurofood IFSC Ltd., ECR 2006 1-3813.

’® As interpreted by the case law of the ECJ.
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application of the basic definitions in all fields of European procedural

law.

The new function of the Judgment Regulation also entails changes of
its substantive content. One example is Article 59 JR. This provision
defines the domicile of the parties and refers to the legal systems of
the Members States. In the context of the Judgment Regulation, Arti-
cles 2 and 59 JR determine the personal scope of application of the

instrument.””

However, in present European procedural law, several
new instruments directly refer to Articles 59 and 60 JR when defining
cross-border cases.”® While the (limited) reference of Article 59 JR
may operate in the rather limited context of the Judgment Regulation,
it does not seem appropriate to operate as a basic reference for the
scope of application of all Community instruments in civil and com-
mercial matters. The reference to the different national systems in Ar-
ticle 59 JR does not meet the criteria of an efficient and uniform ap-
plication of Community law in the Member States (effet utile).”® This
example also demonstrates that the transfer of general Community
concepts to the Judgment Regulation may entail the change of some

of its provisions.

Another crucial issue relates to the differentiation between the
scopes of application of the different Community instruments. Under
the Judicial Convention, the interpretation of Article 1 was mainly
destined to delimitate the scope of the Convention from the national
law of the Member States. At present, the differentiation mainly oper-

ates between the different Community instruments. One example is

" ECJ, 03/01/2005, C-281/02, Owusu./.Jackson, ECR 2005 |-1383

8 According to Article 3 (1) Regulation (EC) No. 1896/2006 a cross-border case is “one in
which at least one of the parties is domiciled or habitually resident in a Member State
other than the Member State of the court seised.” According to the Council Directive
2002/8/EC of 27 January 2003 to improve access to justice in cross-border disputes by
establishing minimum common rules relating to legal aid for such disputes, a cross-
border case is “one where the party applying for legal aid in the context of this Directive is
domiciled or habitually resident in a Member State other than the Member State where
the court is sitting or where the decision is to be enforced.”

" See infra at D.II1.2.
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the interpretation of Article 1 (2) (b) JR, which excludes bankruptcy,
compositions and analogous proceedings from the Judgment Regu-
lation. Under Article 1 (2) (b) JC the ECJ held that an action for
avoidance was closely related to insolvency proceedings and, ac-
cordingly, was not dealt with by the Judgment Convention. Therefore,
the ECJ held that the national laws of the Member States were appli-
cable.® Since the entry into force of the Judgment Regulation and
the Insolvency Regulation, the situation has considerably changed:
At present, two EC-Instruments address cross-border litigation of
single as well as collective proceedings. Therefore, any reference to
the procedural laws of the Member States seems excluded and the
issue should be referred to the ECJ for a change of its jurisprudence.
However, the comprehensive application of the Judgment Regulation
and the Insolvency Regulation does not mean that all actions for
avoidance have to be dealt with by the same instrument. Such a re-
sult would not be appropriate because the national systems are too
different. Some systems qualify actions for avoidance as insolvency
matters while others refer these actions to the ordinary jurisdiction. In
this legal situation, the Community instruments must operate in a
flexible way. Coordination of the national systems must be under-
stood in a way that the Community provides for flexible solutions,
which either designate the Insolvency Regulation (when under the
national law the vis attractiva concursus prevails in this constellation)
or the Judgment Regulation (when the (related) action is qualified as

a non-civil matter).®'

The differentiation between the different instruments has recently
been addressed by the ECJ in St. Paul Dairy®?, which concerned the

differentiation between the Judgment Regulation and the Evidence

% ECJ, 03/26/1992, C-261/90, Reichert and Kockler, ECR 1992 1-2149, 2181 paras. 19—

20.

8 Recently, the Bundesgerichtshof referred the question to the ECJ, 6/21/2007 — IX ZR
39/06, ZIP 2007, 1415 et seq.

8 ECJ, 4/28/2005, C-104/03, ECR 2005 1-3841, paras. 13-16, see Hess/Zhou, IPRax
2007, 183 et seq; Nuyts, Rev. Crit. 2007, 53 et seq.
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Regulation. In this case, the Court held that Regulation (EC)
No. 1206/2001 might be circumvented if Article 31 was taken as a
basis for dealing with an application for examining a witness for the
purpose of providing information on whether the applicant had a
claim against someone. As will be explained extensively®® the rule of
reason of this holding cannot be applied to the preservation of evi-
dence. Nonetheless, the holding is likely to be misunderstood be-
cause, unfortunately, the ECJ did not sufficiently work out the differ-
ence between the case then under consideration and the preserva-
tion of evidence in the Member States. Most Member States qualify
measures for preserving evidence as provisional measures while a
few others provide for specific procedures in the pre-litigation
stage.®* Efficiency of justice suggests® the application of Articles 31
and 32 JR at least to those measures, which are qualified as provi-
sional measures in the respective Member State (of origin). This so-
lution would reflect the current functions of the European procedural
instruments: They are aimed at coordinating the different systems of
the Member States in cross-border proceedings. They do not intend
a harmonisation® or even a standardisation of national procedures
(which is neither provided for in the Regulation (EC)
No. 1206/2001).%"

Finally, the relations of the European instruments to third States have
become a crucial issue.®® According to the recent case law of the

ECJ, the Judgment Regulation also applies to litigants domiciled out-

8 See herein below the sections on provisional measures (D.VI) and on intellectual prop-
erty matters (D.VII).

8 Szychowska, I.R.D.I. 2006, 111, 112 et seq.

% See in particular regarding intellectual property matter herein below the respective sec-
tion (D.VII).

% The situation may change under Articles 6 and 7 of the Enforcement Directive
2004/48/EC, OJ 2004 L 157/45.

% See infra at sub D.1.2; generally Szychowska, |.R. D.I. 2006, 111, 122 et seq.

% Third States” are either non-Member States of the EU or Member States not participat-
ing in the 4™ chapter of the EC-Treaty (i. e. Denmark); recently Fentiman, 43 CMLR 705
(2006).
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72

side of the European Judicial Area.® In addition to this, the external
competency in the scope of Articles 61 and 65 EC-Treaty largely lies
with the Community.®® Therefore, the Judgment Regulation is also
the instrument for coordinating the European instruments with paral-
lel international conventions in special fields.®" The (expected) ac-
cession of the European Community to the Hague Conference on
Private International Law demonstrates the institutional change in
that respect. Accordingly, issues of the separability of international
instruments and prospects of a closer cooperation within a general

framework are of utmost importance.

In the context of the new Community policy, the functions of the
Judgment Regulation have been changed. While its primary task is
still the coordination of the national procedures, several additional
functions can be ascertained: In relation to the various new instru-
ments in the European Judicial Area, its main task is to fulfil the func-
tion of a residual instrument, which is applied when the more special-
ised instruments of the EC are not applicable or incomplete. In this
new context, the function of the Judgment Regulation is to provide for
a fall back instrument which applies instead of the specific European
instruments. Furthermore, the Judgment Regulation contains the ba-
sic definitions and concepts of European procedural law and, accord-

ingly, the core of the new policy area of the Community.

The general reporters of the present study mainly focussed their re-
search on the practical application of the Judgment Regulation in the
Member States. Furthermore, they also included the new challenges
and functions of the Judgment Regulation in their research. Some of
the proposed improvements of the Judgment Regulation directly ad-

dress the new functions of this instrument which had not been fore-

8 ECJ, 07/13/2000, C-412/98, Group Josi, ECR 2000 1-5925; ECJ, 03/01/2005, C-
281/02, Owusu./.Jackson, ECR 2005 1-1383.

% ECJ (Full Court) Opinion 1/03, 2/7/2008, Lugano Convention.

%" See infra at D.IIl.4.f) on the question whether Article 23 JR should be aligned to the
structure of the Hague Choice of Court Convention of 2006.
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seen when the Judgment Regulation was enacted. There is no doubt
that the success of the new Community policy of judicial cooperation
in civil and commercial matters will largely depend on the cohesion of
the different instruments and their systematic interpretation. In the
new institutional framework, the importance of the Judgment Regula-

tion has been increased during the last decade.

II. Scope of Article 1 JR

1. Civil and Commercial Matters

73 According to Article 1 (1), the JR applies to civil and commercial
matters. The ECJ interprets Article 1 (1) JR autonomously, in order to
define the scope of the Regulation in a uniform way in all Member
States.®® According to the answers received from the national
reporters, courts in the Member States generally follow the line of the
case law of the ECJ. Accordingly, the autonomous interpretation is
applied.® Yet, the courtpractice in continental Member States shows
that there is still a clear trend to draw the distinction between public
and private law according to domestic law (as a first step of the
interpretation) and to verify the result in the light of the case law of
the ECJ.*

74  While Article 1 (1) JR seems to work efficiently, there are some
issues where the public/private law distinction is not self-evident. One
example is the use of the Judgment Regulation for asserting claims

95

against private persons by public authorities.™ In maintenance

matters, public authorities use the Regulation for the assertion of civil

% A comprehensive analysis of the ECJ's case law was presented by AG Colomer in his
opinion of 11/08/2006, in case C-292/05 Lechouritou and others./.The State of the Fed-
eral Republic of Germany, paras. 20 et seq.

% Especially the English courts closely follow the case law of the ECJ, English report,
3" questionnaire, question 1.1.

% Cf. the answers to the 3™ questionnaire, question 1.1.

% The issue is addressed in question 1.2. of the 3¢ questionnaire.
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claims (especially private claims assigned to them).?® However, this
practice seems sparse. Most national reporters replied that public au-
thorities did not often use the Regulation to assert claims against pri-
vate persons. In addition to this, not much case law has been pub-

lished yet on this issue.

75 Cross-border injunctions in environmental matters are a second ex-
ample. Formally, these injunctions are based on private law and must
be qualified as “civil matters” under Article 1 (1) of the JR.?” How-
ever, the political goal underlying these claims is the implementation
of environmental policies, which may not be shared by the
neighbouring State. In addition to this, they are meant to replace a
comprehensive regime on the recognition and enforcement of public
law acts in environmental matters. They are often initiated by non-
governmental organisations and supported by political parties or
even public authorities. At present, this type of litigation takes place
in Austria, where several lawsuits were filed against atomic plants lo-

cated in the Czech Republic and in Slovenia by public authorities.*®

76 The ECJ recently decided on the application of Articles 1 (1) and 16
(1) JC in a lawsuit for an injunction which was filed in the Bezirks-
gericht Linz by the Province of Upper Austria as the owner of several
pieces of land used for agriculture. The plots of land are situated
about 60 km from the Czech Temelin nuclear power station. That ac-
tion sought, principally, an order to CEZ* to put an end to the influ-
ences on the Province of Upper Austria’s land caused by ionising ra-

diation emanating from the Temelin power plant, in so far as they ex-

% Example: ECJ, 01/15/2004, C-433/01, Freistaat Bayern./.Jan Blijdenstein, ECR 2004 I-
981. Another example concerns claims by public authorities for the recovery of the costs
for the clean-up resulting from oil spills, the Directive 2004/35/EC on environmental liabil-
ity does not address private claims and is, according to its recital 10, without prejudice to
the Judgment Regulation.

" The first and most prominent case was the judgment of the ECJ in the case of
11/30/1976, C-21/76, Handelskwekerij G. J. Bier BV./.Mines de potasse d'Alsace SA,
ECR 1976, 1735.

% OGH, 1 Ob 221/02k, IPRax 2005, 256; 3 Ob 206/03v, ecolex 2004, 404; cf. Austrian
report, 3" questionnaire, question 2.2.10.

% CEZ is a Czech energy-supply enterprise in which the Czech State has 70 % owner-
ship, the plant is operated on land that it owns.
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ceeded those to be expected from a nuclear power station operating
in accordance with current generally recognised technological stan-
dards. The underlying problem is that an Austrian referendum had
voted against any use of nuclear energy in Austria. In the Czech Re-
public, nuclear plants are permitted. The ECJ did not have to decide
on the crucial issue whether an official authorisation by the Czech au-
thorities precluded the claim based on Austrian private law.'® The
Court was only asked whether Article 16 (1) JC (which corresponds to
Article 22 (1) JR) was applicable to the claim. The ECJ negated that
question and held that jurisdiction for cross-border injunctions had to
be based on Article 5 (3) JC.""

77 Another crucial issue closely related to transnational environmental
law is private law enforcement: This type of litigation was “invented”
in the United States. During the last decade, it has also become
popular in Europe. In many Member States, separate public authori-
ties (such as Chambers of Commerce or Chambers of Lawyers) seek
injunctions or damages from (foreign) professionals (often based on
the assumption that the professional infringed his or her professional
duties). Formally, these claims are based on the violation of competi-

tion law and therefore civil matters.'%?

While the so-called “private
law enforcement” (enforcement of claims of private parties for dam-
ages and injunctions supported by public interests) is formally within
the scope of the Judgment Regulation, the enforcement of profes-
sional (or other) duties imposed by public law authorities in civil
courts seems problematic, because the legal position of the public

authority in the civil lawsuit is directly determined by (public) law. Ac-

1% This issue must be decided according to principles of administrative and public inter-

national law. From this perspective, it seems doubtful to qualify this type of cross-border
injunctions as a pure “civil and commercial matter”, Bernasconi/Betlem, Transnational
Enforcement of Environmental Law (Second report), ILA Proceedings of the Berlin Con-
ference, 896, 920-926.

%% In the present case, Article 5 (3) JC was ratione temporis not applicable.

192 Private law enforcement has been largely advocated by the Green Paper of the EC-

Commission on Damages actions for breach of EC antitrust rules, COM(2005) 672 final
of December 19, 2005. Recently, several actions seeking damage for the breach of com-
petition law have been filed in German courts, example: OLG Dortmund, decision of
4/1/2004, IPRax 2005, 542.
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cording to the case law of the ECJ, the authorisation of a public entity

to perform an activity which a private subject is not normally permit-

ted to perform entails the non-commercial nature of a dispute and,

accordingly, the non-applicability of the Judgment Regulation.'®

Nevertheless, the practice in the Member States is different.

78

In Germany, the Oberlandesgericht KéIn recently ordered an injunc-
tion against several defendants from Austria and Cyprus who offered
internet gambling to German consumers. The plaintiff, a corporation,
was to 100 % owned by the Federal State of North Rhine-Westphalia
and the concessionaire for lotto gambling in that State. The lawsuit
was based on competition law, the plaintiff alleged that the defendant
violated the concession (and therefore secs. 3 and 8 of the German
Act against Unfair Competition (UWG)), because they offered cross-
border lotto gambling (via active web sites) to customers in North
Rhine-Westphalia. The defendants relied on Articles 39 and 49 of the
EC-Treaty. They did not address the applicability of the Regulation to
a lawsuit, which was in its essence based on the concession of the
claimant directly derived from public (administrative) law. The Ober-
landesgericht KéIn did not address the issue either and allowed the
injunction. This example shows that the Regulation is sometimes ap-
plied in the context of “private law enforcement”. Accordingly, the
qualification of this type of litigation as a civil and commercial matter
seems doubtful in the light of the case law of the ECJ (Riiffer'® and

Sonntag'®).

79 At present, it seems too early to derive any conclusions for an

amendment of Article 1 (1) JR from these developments. But the re-

cent developments, especially the proposals to implement public in-

terests by private law litigation may impede the free movement of

judgments in the European Judicial Area, especially when “public in-

terests” are not mutually shared and protected in all Member States.

1% ECJ, 04/21/1993, C-172/91, Sonntag./.Waidmann, ECR 1993 |-1963.
% £Cy, 12/16/1980,C-814/79, Netherlands State./.Riiffer, ECR 1980, 3807.
1% ECJ, 04/21/1993,C-172/91, Sonntag./.Waidmann, ECR 1993 |-1963.
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2. Excluded Matters, Article 1 (2) JR

80 Generally, the differentiation between the Regulation and other in-
struments must be effected in a systematic way, and the respective
rules must be closely aligned.'® Before 2001, the delineation be-
tween the application of the Regulation (and the Convention) resulted
in a demarcation between the domestic law of the Member States
and the Judgment Convention. Today, the delineation is (often) made
between different EC-instruments."'®” Accordingly, the case law of the
ECJ on the scope of application of the Judgment Convention must be
considered from the perspective of these developments which have

taken place in the meantime.

a) Family and Inheritance Matters

81 Most national reports state that the delineation between both regula-
tions is working satisfactorily. However, much case law has not been

reported.'® Yet, some problematic issues have been revealed:

82 Most of the reported case law related to maintenance claims: In Hun-
gary, problems have arisen if the claim for maintenance is submitted
in a custody or paternity action since claims for maintenance are —
according to Hungarian law — ancillary to custody or paternity actions.
In such cases, it is difficult to determine the criteria for the judge to
choose between the two regulations. Similar problems were reported
in Germany in relation to default judgments on paternity and mainte-

nance by Polish courts.'® According to the Austrian national report,

1% UK report, 3" questionnaire, question 1.3.1.

7 See supra at D.1.2. Recently, the ECJ, case C-104/03, St. Paul Dairy./.Unibel Exser
BVBA, addressed the delineation between Article 31 JR and Article 1 (2) of Regulation
(EC) No. 1206/01 and held that measures for preserving means of evidence were cov-
ered by the Evidence Regulation and not by Article 31 JR. This delineation does not cor-
respond to the heterogeneous situation in the Member States.

198 cf. 3" questionnaire, question 1.3.1. Most of the (sparse) cases relate to the delinea-
tion between Regulations (EC) No. 44/2001 and 1347/2000. As the Regulation (EC)
No. 2201/2203 is largely identical with Regulation (EC) No. 1347/2000 in matrimonial
matters, the reported problems are still of practical relevance.

199 According to information obtained from the German Institute for Youth Human Ser-
vices and Family Law, the recovery of maintenance claims is mainly effected under the
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83

84

problems occur with regard to decisions rendered in joined proceed-
ings since then different recognition regimes apply with regard to is-
sues concerning maintenance on the one hand and issues concern-
ing matrimonial law on the other hand. Furthermore, it is pointed out
that a distinction between maintenance proceedings and proceedings
concerning the matrimonial property regime may be difficult. Accord-
ing to Article 1 (2) (a) the JR is not applicable with regard to claims
concerning the matrimonial property regime."'® The Belgium Report
quotes several decisions on maintenance related to divorce proceed-

ings. In this context, Belgian coruts applied Article 5 no 2 JR.""

In Ireland, the question arose whether the term “maintenance credi-
tor” in Article 5 (2) JR (JC) referred only to a person already in pos-
session of a maintenance order or also a person seeking such an or-
der for the first time. This question had been referred to the ECJ,
which held that “maintenance creditor” should not be interpreted in
accordance with the lex fori, but that the objective of Article 5 (2) JR
had to be taken into consideration. Since its purpose was the protec-
tion of the maintenance applicant — who was in general the weaker
party — no distinction was drawn between those already recognised
and those not yet recognised as entitled to maintenance. However,
the Austrian Supreme Civil Court (OGH) held that proceedings for
advance payments of maintenance between spouses did not fall
within the scope of application of the Judgment Regulation. This issue

will be clarified by the proposed Regulation on maintenance.'"?

Most of the case law was reported from England. According to the
general impression, the Judgment Regulation is clear enough with
regard to the question which matters are excluded from its scope of
application. By virtue of the Matrimonial Causes Act 1973, an English
court having jurisdiction on the basis of Regulation (EC) No. 2201/03
will generally also have jurisdiction to rule on maintenance obligations
on the basis of Article 5 (2) JR.

Hague Convention on Maintenance Claims of 1973 and not under the Judgment Regula-
tion, see infra at para. D.11.3.

"% OGH 7 Ob 267/03w; 2 Ob 288/99p.

11

Belgium Report, 3rd Questionnaire, 1.3.1.

"2 OGH 1 Ob 199/03a.

Hess



40

86

87

Study JLS/C4/2005/03

85 Further, it is referred to two cases which illustrate potential difficulties
concerning the relationship between Regulation (EC) No. 44/01 and
Regulation (EC) No. 2201/03/EC. Firstly, Wermuth./Wermuth'",
which concerned an application for maintenance pending suit under
the provisional and protective measures provision of the Brussels Il
Regulation (Article 12 Regulation (EC) No. 1347/00). The Court of
Appeal held, having regard to the Judgment Convention, that the re-
lief sought was neither a provisional nor protective measure. There-
fore, the Court of Appeal had no reason to focus on the issue whether
the JR or Regulation 1347/2000 applied. Secondly, in
Prazic./.Prazic'™, the claimant wife brought proceedings against her
husband claiming a beneficial interest in English properties after her
husband had initiated proceedings in France, which involved consid-
eration of questions of ancillary relief. The Court of Appeal stayed the
English proceedings on the basis of Article 28 JR without raising the
question as to whether the French proceedings fell within the scope
of the JR rather than the Regulation 2201/2003. The complication of
this case is due to the fact that in French divorce proceedings also is-

sues of how to apportion the spouses’ assets are involved.

As a result, it must be stated that even the sparse case law shows
several problems regarding the delineation of the instruments in civil
and in family matters. However, the problems should be addressed in
the (forthcoming) instruments in family matters. Accordingly, the new
instrument on maintenance will certainly further disconnect civil and

family matters.

Delineation problems can also be found with respect to inheritance
matters. A pending case in Germany clearly demonstrates the is-
sue.” In this case, the parties (siblings) had concluded a contract
on the distribution of the estate of their parents. However, a dispute

arose about the value of the estate, a building located in the city of

"® Wermuth./. Wermuth [2003] 1 W.L.R. 942.

" Prazic./.Prazic [2006] E.W.C.A. Civ. 497, following the decision of the ECJ,
05/15/1994, C-294/92 Webb./.Webb, ECR 1994 1-1717.

"5 | G Uim, 2/15/2007 — 3 O 293/06. At present, an appeal is pending in the OLG Stutt-

gart.

Hess



Study JLS/C4/2005/03 41

Ulm. Finally, the plaintiff sued his sister for the payment of about €
11,000 due as value equalization in money. As the defendant was
domiciled in London, she contested the jurisdiction of the Regional
Court Ulm. The Court held that the claim was based on a contract
and not a succession claim and thus regarded the Judgment Regula-
tion as applicable. Accordingly, the lawsuit was dismissed since the
place of performance as well as the place of the defendant’s domicile

was in London.'®

b) Insolvency Proceedings

88 There is an ongoing discussion in case law as well as in the legal
literature on the delimitation between the Judgments Regulation and
the Insolvency Regulation.”"” Law firms and national reporters indi-
cated that the delimitation between the instruments proved to be dif-
ficult and led to uncertainties.'® The main reason is the divergence
of the national insolvency laws, especially in the case of avoidance
proceedings.”® While the legal systems of some Member States ex-
tend insolvency proceedings to ancillary actions of the administrator
against third parties, in other Member States these actions are heard

in the ordinary courts.'® In the present situation, forum shopping in

"8 This example also demonstrates the need to review the specific heads of jurisdiction

(as provided for by Article 5) when the scope of application of the Judgment Regulation is
extended by interpretation. In the present case, the insertion of a specific head of jurisdic-
tion in inheritance matters might de lege ferenda be advisable. The problem should be
addressed in the context of the future Regulation on Inheritance Matters, see questions
14-16 of the Green Paper on Successions and Will (COM(2005) 65 final. addressing
heads of jurisdiction). Similar problems arise in the context of the delineation between the
Judgment Regulation and the Insolvency Regulation, see infra at para. 103.

"7 1t must be noted that even the wording of Article 1 (2) (b) JR is not coherent in the

different versions of the provisions, see Layton/Mercer, European Civil Practice |,
para. 12.037.

118 grd questionnaire, question 1.3.2.

"9 However, as the UK report correctly states, many problems have been potentially alle-

viated by the definitions of the scope of application of the Insolvency Regulation con-
tained in its Annex A-C. UK report, 3 questionnaire, question 1.3.2

120 Additional problems arise out of legal remedies in the context of insolvency proceed-

ings: Thus the administrator may seek an injunction prohibiting the debtor of the estate
from disposing of the debt or enjoining a third party from collecting the debt. Such law-
suits may amount to anti-suit injunctions. Only recently the House of Lords referred the
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the borderlines between insolvency and litigation has become a

broad phenomenon in the European Judicial Area.'?!

The ECJ has not yet decided on the delimitation between the two
instruments. Its former case law on Article 1 (2) (b) JC addressed the
delimitation between the Judgment Convention and the national in-
solvency laws. In Reichert./.Dresdner Bank, the Court held that ac-
tions for avoidance could not be based on Article 5 (3) JC, as they
were not aimed at the recovery of damages, but at restitution. ' Fur-
ther, the Court held that Articles 16 (1) JC (22 (1) JR) and 24 JC (31
JR) were not applicable. In Gourdain./.Nadler, the Court construed
Article 1 (2) (b) JC broadly and held that an order of a French com-
mercial court against a de facto manager of a German company
could not be enforced under the Judgment Convention by the French
liquidator (syndic).’® In this case the ECJ elaborated the following
test which is to ask "whether the claim relates to a legal provision
specifically applicable to insolvency or which is intrinsic to, rather
than consequential upon, the insolvency, or is instead a claim arising
under the general law albeit that this may be advanced in the context
of an insolvency". There are two additional judgments of the ECJ,
which address insolvency proceedings in the context of the Judg-
ment Regulation. In Coursier./.Fortis Bank the Court held that the
Judgment Convention did not apply to a French judgment which had
been extinguished by French insolvency proceedings.'® The ECJ
assumed that the recognition of the French judgment was outside the

scope of the Judgment Convention and governed by the autonomous

issue to the ECJ whether anti-suit injunctions protecting proceedings not covered by the
JR are permitted, see para. 110.

121 UK report, 3" questionnaire, question 1.3.2 quoting Look Chan Ho, 52 1.C.L.Q. (2003),

697.

22 FCJ, 03/26/1992, C-261/90, Reichert and Kockler./.Dresdner Bank, ECR 1992 1-2149,
2181 paras. 19, 20, Kropholler, Article 5 JR, para. 67.

128 ECJ, 2/22/1978, C-133/78, Gourdain./.Nadler, ECR 1979, 733, para. 6.

124

Under French insolvency law (Article 169 Law Nos. 85-98), the closing of a winding-

up of assets did not bring with it the resumption of the right to bring individual action
against the debtor.
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law of the Member State of enforcement.’® Recently, the ECJ was
asked by the Austrian Supreme Court whether Article 6 (1) JR was
applicable in a constellation where bankruptcy proceedings had been
opened in relation to the anchor defendant (domiciled in Austria)'?°,
while the second defendant was domiciled in Germany. The ECJ
held that Article 6 (1) JR had to be interpreted autonomously and that
the inadmissibility of the civil proceedings against the first defendant
due to the previous opening of bankruptcy against the latter's assets

was not decisive.'?’

Since May 2001, the delimitation between judicial and bankruptcy
proceedings has changed considerably. There is a close interrelation
between the Regulations (EC) No. 1346/00 and the Judgment Regu-
lation. Under Article 25 of the Insolvency Regulation, “related judg-
ments and orders” are recognised and enforced under Articles 32 et
seq. JR. However, Article 26 Regulation (EC) No. 1346/00 confines
the grounds of non-recognition to violations of public policy. Accord-
ingly, the ECJ recently held that any review of Article 3 Regulation
(EC) No. 1346/00 by an insolvency court seised second is ex-
cluded.'®® Further, the ECJ explicitly applied its case law on the in-
terpretation of the Judgment Convention and the Judgment Regula-
tion, to the interpretation of the Insolvency Regulation. Under the
present law, the order of the French court in Gourdain seems cov-
ered by Articles 1 and 3 (1) Insolvency Regulation and must be rec-
ognised under Articles 25 and 26 Insolvency Regulation. Due to
these developments in the meantime, there is no doubt that the old

case law of the ECJ must be reviewed. However, the actual situation

125 ECJ, 9/24/1999, C-267/97, Eric Coursier./.Fortis Bank SA, ECR 1999 |-2543, para. 33.

126 According to Article 6 (1) of the Austrian Konkursordnung (Insolvency Regulation)
“Litigation intended to enforce or secure claims to assets forming part of a bankrupt’s
estate shall be neither commenced nor pursued after the commencement of bankruptcy
proceedings”.

2" ECJ, 07/13/2006, C-103/05, Reisch Montage, OJ C 224 of 09/16/2006, p. 12 — the
ECJ did not address Atrticle 1 (2) (d) JR.

128 ECJ, 5/2/2006, C-341/04, Eurofood IFSC Ltd, ECR 2006, 1-3813, paras. 40 et seq.
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in the Member States shall be demonstrated first by the following

practice communicated by the national reporters:

91

92

In Austria, most legal writers still follow the ECJ case law (Gour-
dain./.Nadler) and consequently determine the jurisdiction of an ac-
tion for avoidance according to national law. The Judgment Regula-
tion is applied with regard to preferential claims and proceedings con-

cerning claims against a bankrupt’s estate."?

In Germany, the delimitation is controversial. The Oberlandesgericht
Frankfurt (Main) recently held that, as a matter of principle, the Judg-
ment Regulation applied to avoidance proceedings.’® The Court re-
jected the argument that jurisdiction should be based on Article 3 (1)
of Regulation (EC) No. 1346/00 which would entail a forum actoris fa-
vouring the administrator. The Court also rejected the predominant
opinion in the legal literature (based on former case law of the
Bundesgerichtshof) that the autonomous law of the German Code of
Civil Procedure should apply. The Court correctly stated that the
avoidance claim of the administrator must be filed in the court compe-
tent according to Article 2 JR."™' Previously, the Oberlandesgericht
Kéin had held that a lawsuit of the creditors of a joint stock company
against the founding partners based on the obvious undercapitalisa-
tion of this joint stock company could be instituted under the Judg-
ment Regulation. As the claim was not derived from the Insolvency
Act, but based on the general law of torts, the court held that Article 5
(3) JR was applicable:"** At present, German courts are departing
from the (restrictive) line of the ECJ in Nadler./.Gourdain. As the deci-
sion of the ECJ was given before the entry into force of Regula-
tion (EC) No. 1346/00, the current delimitation between the instru-

Austrian report, 3 questionnaire, question 1.3.2.

3% OL.G Frankfurt (Main), 1/29/2006, ZInsO 2006, 716. The legal situation in Germany is
largely described by Bork/Adolphsen, Handbuch Insolvenzanfechtung, Chap. 20, pa-
ras. 53 et seq.; Rauscher/Mankowski, Article 1 JR, paras. 20—22d.

3" |t seems advisable to add a specific head of jurisdiction for avoidance proceedings to
Article 5 JR. The courts of the Member State where the insolvency proceedings are pend-
ing should have jurisdiction. Such a provision would harmonise the jurisdictional provi-
sions of both Regulations and would reconcile the different solutions in the national pro-
cedural and insolvency laws.

32 OLG KélIn, 5/14/2004, IHR 2005, 214.
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ments does not leave any room for the application of domestic laws of
the Member States in these fields. Accordingly, the scope of Article 1
(2) (b) JR must be construed more narrowly. A review (and a revision)

of Gourdain by the ECJ would be welcome.'?

The Italian practice still follows the case law of the ECJ and interprets
Article 1 (2) (b) JR broadly: According to the Italian report, avoidance
proceedings are within the exclusive competence of the bankruptcy
court and accordingly Regulation (EC) No. 1346/00 is applicable.
Single actions (especially actions brought by the administrator)
concerning or connected to insolvency proceedings are equally not
deemed to be dealt with by Article 1 (2) (b) JR. According to the
Italian report, these remedies are governed by the domestic rules of
the Member State whose judge has jurisdiction under Regulation
(EC) No. 1346/2000."** As a result, the ltalian practice delimits the
scope of the European instruments according to the lines of the

national delimitation.

The UK-report indicates that the relevant practice of the English
courts supports a narrow construction of Article 1 (2) (b) JR. How-
ever, the report clearly demonstrates that the delimitation between
the instruments is difficult and that most problems are still unsettled.
The report lists several decisions dealing with issues in the border
area between the instruments such as company voluntary agree-
ments'*®. The present state of affairs is demonstrated by the following

examples:

In Re Hayward"® the English High Court had to decide whether an
action by a trustee in bankruptcy to recover from a third-party prop-
erty which belonged to the bankrupt defendant fell within the scope of
Article 1(2) (b) JC. Rattee, J referred to the test of Nadler./.Gourdain

%% The current situation is comprehensively explained by Thole, ZIP 2006, 1383. Re-
cently, the Bundesgerichtshof referred the question to the ECJ, 6/21/2007 — IX ZR 39/06,
ZIP 2007, 1415 et seq.

134

The Italian report refers to Article 24 of Royal Decree 16 March 1942, no. 267 (legge

fallimentare). According to this provision, actions implementing preferential property rights
fall under the jurisdiction of the ordinary civil courts.

%% Oakley v Ultra Vehicle Design Ltd (In Liquidation) [2005] EWHC 872 (Ch).
% In Re Hayward [1997] Ch. 45 Rattee J.

Hess



46

96

Study JLS/C4/2005/03

and held that the asserted claim was not the principal matter of bank-
ruptcy proceedings. However, the opposite conclusion would pre-
sumably be reached if the action were brought by the administrator to
recover property transferred by the bankrupt in fraud of his creditors,
for such an action is, by its very nature, part and parcel of the law of

bankruptcy.'*’

In addition, the English report refers the case Mazur Media Ltd v
Mazur Media GmbH"® as a good example of the "division of function"
between Regulation (EC) No. 1346/2000 and Regulation (EC)
No. 44/2001. In this case, the claimants, who were domiciled in Eng-
land, sought a declaration that they were the legal and beneficial
owners of master recordings under a share sale agreement. Accord-
ing to this agreement, all the issued shares of the German first defen-
dant were sold to the first claimant by the sole shareholder of the first
defendant and the liquidator of the company (the second and third de-
fendants), who were both domiciled in Germany. All copyright for the
sound recordings was assigned by the first defendant to its English
subsidiary, one of the claimants, but a dispute arose as to who was
entitled to the master recordings. The share sale agreement provided
that the English courts had exclusive jurisdiction in the event of any
dispute arising. However, the defendants contended that the English
court had no jurisdiction to hear the claim because insolvency pro-
ceedings were pending in Germany, and had therefore applied for a
stay of the English proceedings. An alleged English creditor had pre-
viously brought a claim against the German company for breach of
contract or conversion. Collins, J. decided not to stay the English pro-
ceedings in favour of the pending insolvency proceedings in Ger-
many. He mainly referred to the jurisdiction clause contained in the
share sales agreement. This finding seems to be correct from the
perspective of Article 4 (f) Insolvency Regulation which explicitly ex-
cludes the effect of the insolvency proceedings on pending lawsuits

from the scope of the lex fori concursus. In addition, according to

37 British report 3¢ questionnaire, 1.3.2., quoting Briggs/Rees, Civil Jurisdiction,
para. 2.28. The same conclusion was also reached in Ashurst v Pollard [2001] Ch. 595 (a
case under the Judgment Convention).

%8 Mazur Media Ltd v Mazur Media GmbH [2004] EWHC 1566.
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German insolvency law, it is an open question whether and how far
the administrator is bound by a jurisdiction clause concluded by the

insolvency debtor. '*

As the French report states, the French jurisprudence held that a pro-
cedure concerning a bankruptcy was “a procedure founded on the
disability of the debtor to pay, his insolvency or a convulsion of his
credit, which leads to an intervention of the judicial authorities with the
aim of a forced collective liquidation of the goods.” However, the
French report states several cases where the delimitation has proved
difficult. French courts generally follow the case law of the ECJ in
Reichert although the commercial courts (as insolvency courts) are
competent to hear these cases. The French Cour de Cassation re-
cently applied Article 23 JR (Article 16 JC) to an action of the liquida-

tor for the discontinuation of a pending contract.’*

The Polish reporter did not notice any practical problems with delimi-
tation of the scope of application of the Judgment Regulation and the
Regulation (EC) No. 1346/2000. The problem of individual actions
connected to or resulting from the bankruptcy law (e. g. proceedings
by the official receiver against actions of the insolvency debtor, mat-
ters relating to the official receiver's responsibility) was touched by
the literature under the Lugano Convention, before the Judgment
Regulation and the Regulation (EC) No. 1348/2000 came into
force.™ It was considered that the Lugano Convention should be not
applied e. g. in the cases concerning taking legal proceedings by offi-
cial receiver against the action of bankrupt or relating to the official
receiver’s responsibility. This view has also been maintained under
the Judgment Regulation and the Regulation (EC) No. 1346/2000. It
is necessary to underline that cases concerning the taking of legal

proceedings by the administrator for avoidance or relating to the offi-

% The problem is discussed in the context of arbitration agreements, BGH, 02/28/1957,
BGHZ 24, 15, 18. sec. 180 (1) InsO provides for an exclusive jurisdiction of the civil
courts in the district of the insolvency court for claims of insolvency creditors; however, in
this case it was disputed whether the claim was a privileged debt or not.

0 French report, 3 questionnaire, question 1.3.2 and Annex: C. Cass. 6/21/2005,
no. 04-10868; C.A. Montpellier, 7/28/2004 (recognition of a Belgian default judgment
under Article 38 JR).

" Weitz, KPP 2000, No. 2, 459.
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cial receiver’s responsibility, are not examined by the bankruptcy
court (special court competent for bankruptcy proceedings), but by

ordinary civil court.

All'in all, the reported case law demonstrates considerable difficulties
related to the delimitation of the instruments. In the present state of
affairs, the delimitation between the Judgment Regulation and the In-
solvency Regulation is primarily determined by the scope of applica-
tion of the latter which is defined by Article 2 and the Annexes | and |l
to the Insolvency Regulation. However, the annexes largely refer to
the (inhomogeneous) national laws on insolvency and do not cover
all proceedings provided for in the Member States. In this situation,
national courts still follow the line of Nadler./.Gourdain by asking
whether the claim is founded on the law of bankruptcy or winding up.
In this constellation, neither the Judgment Regulation nor the Insol-

vency Regulation, but national law is applied.'*?

Accordingly, a comprehensive delimitation between the European

instruments should address the following issues:

101 - The delimitation between the two instruments should be clarified to
the effect that even collective proceedings and proceedings related to
insolvency proceedings which are not explicitly listed in Annex A of
the Insolvency Regulation are either dealt with by the Insolvency

Regulation or the Judgment Regulation.

102 - The question whether Article 5 JR should be extended by a specific
head of jurisdiction allowing the administrator to collect claims belong-
ing to the administered asset (especially actions for avoidance). Such
a provision would align the different national insolvency laws, in which
actions for avoidance are heard by the insolvency courts, and the

Member states where the liquidator must sue in the civil courts under

"2 The English report (3" questionnaire, question 3.1.2.) in this respect refers to the
cases in the matter of La Mutuelles Du Mans Assurances v In the Matter of Scottish Ea-
gle Insurance Company Ltd [2005] EWHC 1599 (Ch) and In the Matter of DAP Holding
NV [2005] EWHC 1602 (Ch) concerning the approval of schemes of arrangement under
Companies Act 1985, s. 425 (held to fall outside the scope of the Judgment Regulation
by virtue of Article 1 (2) (b) — "judicial arrangements, compositions and analogous pro-
ceedings" — and outside Regulation (EC) No. 1346/2000).
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the Judgment Regulation. In the present state of affairs, there might
be an advantage of those Member States providing for the jurisdiction
of the insolvency court.® However, an additional head of jurisdiction
would put at an advantage the insolvency administrator who would be
able to institute the lawsuit for the recovery of assets at the place of

the administered estate.

- The relationship between Article 28 JR and the effect of the opening

of insolvency proceedings in other Member States should be clarified.

- The effects of provisional measures in insolvency proceedings on
pending lawsuits and enforcement measures in other Member

States. ™

In the present state of affairs, it seems premature to propose a com-
prehensive delimitation between the two instruments. From a sys-
tematic point of view, it seems advisable to address the delimitation
mainly in the Insolvency Regulation which — as the more specific in-
strument — should clearly define its scope of application. However,
any additional application of national laws in the scope of the Regula-

tions must be excluded.

c¢) Arbitration and Mediation

aa) The Comprehensive Exclusion of Arbitration, Article 1 (2) (d) JR

106 Article 1 (2) (d) JR comprehensively excludes arbitration from the

scope of European procedural law. Historically, this exclusion is ex-

plained by the relationship between the “Brussels regime” and the

143

It should be noted that this is not the case in all Member States, as demonstrated in

the French report (3" questionnaire, question 1.3.2 — showing that the French practice
applies the Judgment Regulation to lawsuits of the liquidator which fall in the competence
of the insolvency court).

144

Typical examples are injunctions enjoining creditors from disposing of or collecting a

claim which, according to the administrator, (possibly) belongs to the estate. Sometimes,
the injunctions are formulated as motions to cease and desist. However, in the cross
border context their effect is similar to “anti-suit injunctions” prohibiting third parties from
instituting legal actions in other Member States.
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1958 UN New York Arbitration Convention." When the Judgment
Convention was negotiated in the 1960s, there was a large consen-
sus that the recognition of arbitral agreements and awards worked
efficiently under the 1958 New York Convention and, accordingly, ar-
bitration should not be addressed by the European instrument.’*® In
addition to this, the European Council was elaborating a parallel in-
strument on arbitration at that time which finally proved to be unsuc-
cessful. As a result, Article 1 (2) (d) JR comprehensively excludes
not only arbitration proceedings, but also proceedings in State courts
relati